STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 15,630
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent
of Social Wl fare not to provide coverage under the Vernont
Heal t h Access Plan (VHAP) for medical services rendered in
Decenber, 1997, and January, 1998. The issue is whether
m sinformation given to the petitioner by the managed care
conpany that had enroll ed VHAP participants binds the
Departnment to cover services during a period in which the
petitioner was ineligible for VHAP. The following facts are

not in dispute.

FI NDI NGS OF FACT

1. The petitioner and her husband were covered by VHAP
t hrough nost of 1997.' On Novenber 1, 1997, the petitioner
and her husband were schedul ed to have their nedical
coverage shifted to CHP, a nanaged care conpany w th whom
t he Departnent had contracted to provide health coverage to
reci pients of VHAP. The Departnent notified the petitioner
of that inmpending shift in a timely manner.

2. On Cctober 16, 1997, the Departnent notified the

petitioner that based on an increase in incone she and her

The petitioner's child received coverage under the
Departnment's Dr. Dynasaur program
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husband woul d no | onger be eligible for VHAP as of Cctober
26, 1997.2 The petitioner did not appeal this decision, and
she still takes no issue with it. The notice sent by the
Department included the conspicuous nessage: "IF YOU HAVE
ANY QUESTI ONS ABQUT THI'S NOTI CE, CALL HEALTH ACCESS
ELIGBILITY UNIT', which was followed by a toll free

t el ephone nunber.

3. Prior to Novenber 1, 1997, a conpany call ed Maxinus
contracted with the Departnent to adm ni ster the VHAP
program The Departnent's records show t hat Maxi nus
notified CHP on Cctober 15, 1998, that the petitioner and
her husband had been "disenrolled" from VHAP.

4. In early Novenber, 1997, CHP sent the petitioner a
"wel come packet”, which included identification cards for
the petitioner and her husband, describing CHP coverage and
procedures. Having just received her termnation notice
from VHAP, the petitioner was confused by this, and she
called CHP to inquire if she was covered. The petitioner
mai ntains that CHP told her she was covered. The petitioner
did not call the Departnent (i.e Health Access) to verify
what CHP had told her.

5. I n Decenber, 1997, the petitioner's husband had
i ntestinal problens on a weekend day. They called their
famly doctor and told himthat they had CHP. He advi sed

themto go to the hospital energency roomand that this

*Their child remained eligible for Dr. Dynasaur.
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woul d be covered under their CHP

6. The petitioner maintains that if her husband knew
he wasn't covered for this visit he would have "toughed it
out” and seen his doctor for a much-|less-costly office visit
the follow ng Monday. The enmergency roomyvisit cost $444.

7. In early January the petitioner called CHP again
because she had an annual OB/ GYN checkup schedul ed. She
mai ntai ns that CHP again told her she was covered. Again,
the petitioner did not contact the Departnent.

8. In February, 1998, the petitioner received the bil
for her husband' s energency roomvisit indicating that it
had not been paid by insurance. The petitioner called CHP
and was told that CHP had not cl osed out her coverage until
January 5, 1998, but had "backdated" the closure to Novenber
1, 1997.

9. The petitioner took an appeal through CHP, but its
final decisionis that it will not cover either the
enmergency roomvisit or the OB/ GYN appoi nt ment because the
petitioner was not eligible for VHAP during this period.?
The petitioner then filed the instant appeal.

10. The Departnent acknow edges that it appears that
CHP made a m stake in failing to disenroll the petitioner in
a tinmely manner, and then giving the petitioner

m si nformati on about her coverage. The Depart nent

%To conplicate matters, the petitioner maintains that CHP
did cover a pharmacy bill the petitioner incurred on Decenber
9, 1997.
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mai ntai ns, however, that any liability for this m stake
rests with CHP, not the Departnent.

11. After the petitioner received her VHAP term nation
notice fromthe Departnment in Cctober, 1997, all the

petitioner's comunication was with CHP

ORDER

The Departnent's decision is affirned.

REASONS
Medi cai d Manual > MLO3. 26 provides as fol |l ows:

Appeal s of Managed Health Care Pl an Deci si ons

Reci pients enrolled in managed care plans have the
right to appeal nedical care decisions nmade by the
managed health care plans based on

medi cal /clinical necessity determ nations.

Al t hough nedical/clinical determ nations wll be
made by the nedical director of the managed care
plan, ultimate authority on such determ nations
lies with the state.

Reci pients first nmust seek renedy of a nedical
care decision through the managed health care
plan's formal grievance process. The nanaged
health care plan may take up to 15 days to seek
resolution of a conplaint not related to nedi cal
care. The decision of the managed health care
plan shall be in witing and shall be sent to the
recipient and to the Ofice of Vernont Health
Access.

Under the above provision the Departnent and,
ultimately, the Board have final authority over coverage
decisions made by CHP. In this case the petitioner concedes

that she was not financially eligible for CHP-VHAP coverage
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after COctober 26, 1997. The petitioner maintains, however,
that CHP misled her into believing she and her husband were
covered after that tine, and that this m sinformation caused
her husband to seek a nore-costly type of nedical treatnent
t hat he otherw se would not have. The issue is whether
these facts woul d support a conclusion that the Departnent
is estopped by the actions of CHP from denying coverage to
the petitioner for this expense.

The four essential elenments of estoppel are: (1) the
party to be estopped nmust know the facts; (2) the party to
be estopped nmust intend that its conduct shall be acted upon
or the acts nust be such that the party asserting estoppel
has a right to believe it is so intended; (3) the party
asserting estoppel nust be ignorant of the true facts; and
(4) the party asserting estoppel mnmust detrinentally rely on

t he conduct of the party to be estopped. Stevens v. DSW

159 Vt. 408, 421; Burlington Fire Fighter's Association. V.

Cty of Burlington, 149 Vt. 293, 299 (1988).

Appl ying these elenments to the facts herein, and
putting aside the (far fromclear) question of the
Department's liability for the actions of its contractee
(CHP), it nmust be concluded that the petitioner fails the
third and fourth tests (supra) necessary for estoppel to
lie--i.e., it cannot be found that she was "ignorant of the
true facts" and that she "relied to her detrinment” on the

m si nformati on she received from CHP



Fair Hearing No. 15,630 Page 6

Regarding the third test, the petitioner admts that
she received a notice fromthe Departnent term nating her
and her husband' s coverage under VHAP and that she
understood the reason why--i.e., that she and her husband
were over incone. The notice included a toll free nunber to
call if the petitioner had any questions about her
eligibility. Despite this information, when the petitioner
was under st andably confused upon receiving her wel cone
packet from CHP, she only called CHP with her question about
coverage. Wen CHP told her she was eligible, the
petitioner nmade no attenpt to reconcile the conflicting
i nformati on she had received.

Based on the unequi vocal notice of term nation the
petitioner had received, and the clear instructions to cal
Heal th Access if she had any questions, it nust be concl uded
that the petitioner did not nake an adequate effort to |learn
the "true facts" of her eligibility, even after talking with
CHP. Thus, the third el enent of estoppel is not net.

It must al so be concluded that the petitioner's alleged
"detrinental reliance” on the m sinformation she received
fromCHP is too uncertain and specul ative to neet the fourth
el enent of the legal test set forth above. Assum ng that
one credits the petitioner's assertion (nmade ex post facto)
t hat her husband, if he knew he wasn't covered at the tine,
woul d have waited two days to see his fam |y doctor rather

than go to the emergency roomfor his intestinal distress,
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it is not at all clear that the petitioner mght not have
incurred the same, or nore, expense if her husband's
condition had gone untreated over the weekend. Although the
petitioner maintains her husband woul d have "toughed it

out", the fact remains that his doctor advised himto seek
this energency treatnent. It is sinply not known whet her
his condition woul d have worsened if he had avoi ded or

del ayed going to the hospital, which mght well have
necessitated simlar, or even nore expensive, energency
treatnment that he would not, or could not, have eschewed.

As for the petitioner's OB/ GYN visit in January, 1998,
the petitioner does not maintain that she woul d not have
gone to this appointnment if she knew it was not covered by
i nsurance. Thus, it cannot be concluded that the petitioner
detrinentally relied of msinformation fromCHP in incurring
this expense.

| nasnuch as the el enents of estoppel are not net, and

there being no issue that the petitioner was, in fact,

ineligible for VHAP during the period in question, the
Departnment's decision is affirmed. 3 V.S. A > 3091(d) and

Fair Hearing Rule No. 17.
###



